©O© 00 N O O

10
11
12
13
14
15
16
17
18
19

ENGROSSED SENATE BI LL 6240

State of WAshi ngton 61st Legislature 2010 Regul ar Session

By Senators Keiser, Eide, Kauffman, Gordon, and MDernott; by request
of I nsurance Conm ssi oner

Read first tinme 01/11/10. Referred to Commttee on Financial
I nstitutions, Housing & I nsurance.

AN ACT Relating to formng joint wunderwiting associations;
amendi ng RCW48. 15. 040; adding a new chapter to Title 48 RCW providing
an expiration date; and declaring an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. Availability of insurance for |oss arising
from flooding in the geographical area protected by any dam on the
Green river is vital to the econony of the state of WAashi ngton. | f
adequate property insurance for loss arising fromthis flood is not
avai l able, the security of citizens' property and the viability of
busi ness operations and services are threatened. This chapter gives
the comm ssioner authority to ensure continued availability of excess
insurance to insure property at risk from and business that is
interrupted by, flood arising fromthe failure of a dam on the G een
river or fromefforts to prevent the failure of a dam on the G een
river. The conmm ssioner may establish a tenporary joint underwiting
associ ation for excess flood insurance to insure property at risk from
and business that is interrupted by, flood arising fromthe failure of
a damon the Green river or fromefforts to prevent the failure of a
damon the Green river if:

p. 1 ESB 6240



D 01~ W DN PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27
28
29
30
31
32
33
34
35

(1) Excess flood insurance of a particular class or type is not
avai l able fromthe voluntary market; or

(2) There are so few insurers selling excess flood insurance that
a conpetitive market does not exist.

The conmm ssioner may use appropriated funds as needed to establish
and supervi se the associ ati on.

NEW_ SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Association" neans a nonprofit underwiting association
establ i shed under this chapter.

(2) "Board" neans the governing board of the association.

(3) "Casualty insurance" has the sanme neaning as "general casualty
i nsurance"” in RCW48.11.070. "Casualty insurance" does not include any
type of:

(a) Workers' conpensation insurance;

(b) Enployers' liability insurance;

(c) Nuclear liability insurance; or

(d) Surety insurance.

(4) "Excess flood insurance” neans insurance against |o0ss,
i ncl udi ng business interruption, arising fromflood that is in excess
of the limt of Iliability insurance offered by the national flood
I nsurance program

(5) "Person" neans a natural person, association, partnership, or
cor porati on.

(6) "Property insurance" has the same neaning as in RCWA48.11. 040
and does not include surety insurance.

NEW_ SECTION. Sec. 3. (1) The conmssioner nmay create an
association to provide excess flood insurance to insure property at
risk from and business that is interrupted by, flood arising fromthe
failure of a dam on the Geen river or fromefforts to prevent the
failure of a damon the G een river if the requirenents of this section
are net.

(2) The comm ssioner nust hold a hearing under chapters 48.04 and
34.05 RCWbefore form ng an associ ati on.

(3) An association may not begin underwiting operations for excess
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fl ood or business interruption insurance until the comm ssioner finds
t hat :

(a) If a market assistance plan formed under section 15 of this act
finds that there are fewer than four admtted or surplus lines insurers
of fering excess flood insurance, exclusive of personal insurance, then
the market assistance plan is inadequate to insure property at risk
from and business that is interrupted by, flood arising from the
failure of a dam on the Geen river or fromefforts to prevent the
failure of a damon the Green river;

(b) Persons cannot buy excess flood i nsurance through the voluntary
mar ket ; or

(c) There are so few insurers selling excess flood insurance that
a conpetitive market does not exist.

(4) At a hearing to appeal the comm ssioner's finding that excess
fl ood insurance is unavail able through the voluntary market or that a
conpetitive market does not exist, the finding that four or nore
admtted or surplus Iines insurers are offering excess flood i nsurance,
exclusive of personal insurance, is prima facie evidence that a
conpetitive market does exist. A decision of the comm ssioner, finding
that excess flood insurance is wunavailable through the market
assi stance plan, voluntary market, or that a conpetitive market does
not exist, may be appeal ed under chapters 48.04 and 34. 05 RCW

NEW SECTION. Sec. 4. (1) The association may offer policies only
as follows:

(a) The coverage of any one policy may not exceed five mllion
dol l ars; and

(b) The total anmount of all coverage offered by the associati on may
never exceed two hundred fifty mllion dollars.

(2) The board, jointly with the conmssioner, shall apportion
policies within these [imtations on an equitabl e basis.

NEW SECTION. Sec. 5. (1) If an association is fornmed, a person
that is unable to obtain excess flood or business interruption
i nsurance because it is unavailable in the voluntary market or because
the market is not conpetitive is eligible to apply to an associ ation
for insurance.
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(2) The association may decline to insure particular persons that
present an extraordinary risk because of the nature of their
operations, property condition, past clains experience, or inadequate
ri sk managenent. However, the location of a property for which
i nsurance is sought from the association nust not, in and of itself,
constitute an extraordi nary ri sk.

(3) Any decision to decline coverage nust be sent to the applicant
and i ncl ude:

(a) A statenent of the actual reason for declination; and

(b) A statenent that the applicant nmay appeal the decision to the
conm ssi oner.

(4) If the comm ssioner finds that the decision to decline coverage
is not supported by the criteria in this section, the conm ssioner nmay
requi re the association to provi de coverage.

(5 A decision of the comm ssioner to provide or to decline to
provi de coverage under this may be appeal ed under chapters 48.04 and
34. 05 RCW

NEW SECTION. Sec. 6. (1) The association is conposed of all
insurers that have a certificate of authority to wite either casualty

or property insurance, or both, in this state. Every property or
casualty insurer, or both, nust be a nenber of the association as a
condition of its authority to continue to transact business in this
state.

(2) The association has the general powers and limtations of a
nonprofit corporation under chapter 24.03 RCW and of an insurance
conpany under Title 48 RCW as needed to transact its business.

(3) To the extent consistent with this chapter, the association and
its menber insurers are "persons” under chapter 48.30 RCW

NEW SECTION. Sec. 7. (1) A governing board shall adm nister the
associ ati on.

(2) The board and the conmm ssioner shall work cooperatively to
achi eve the objectives of this chapter.

(3) The board may sel ect and enpl oy one or nore persons to nanage
the operations of an association. Every managi ng person nust be
aut hori zed to transact insurance in the state of Washington and have
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denonstrated expertise in excess flood i nsurance. The board may enpl oy
any advisors that the board deens necessary.

(4) The board nust consist of seven persons appointed as set forth
in this subsection.

(a) Three board nenbers nust be nenber insurers appointed by each
of the following three trade associ ations: Property casualty insurers
associ ation of Anerica, Anerican insurance association, and nationa
associ ation of nmutual insurance conpanies. At |east one of the three
insurers on the board nust be a donestic insurer

(b) Four board nenbers nust be residents of the state. One is
appoi nted by the insurance conm ssioner. One is appointed by the King
county council. One is appointed by the association of Wshington
cities, to represent one or nore of the followng nunicipa
governnents: Auburn, Kent, Renton, or Tukw | a. One is appointed by
the board of directors of the center for advanced manufacturing Puget
Sound. None of the resident-appointees nay be enployed by, serve on
the board of directors of, or have a substantial ownership interest in
any insurer.

(c) Oiginal board nenbers nust be appointed to serve an initial
term of three years and nmay be appointed for a second term Boar d
menbers nmay serve consecutive ternms. Successor board nenbers nust be
appointed as soon as possible subject to (a) and (b) of this
subsecti on.

(5) The comm ssioner shall notify the nmenbers of the board if he or
she has information that any board menber is dishonest, reckless, or
i nconpetent or is failing to performany duty of his or her office, and
the board shall neet imediately to consider the matter. The
conmi ssi oner nust receive notice of the tine and place of this neeting.
| f the board finds by a majority of the board nenbers, with the accused
board nenber not voting on this mtter, that the conm ssioner's
objection is well-founded, the accused board nenber shall be renoved
i mredi atel y. The successor of a board nenber renoved under this
section nust be appoi nted as soon as possi bl e subject to subsection (4)
of this section.

(6) Al nenbers of the board shall conduct the business of the
association in a manner that is in the interest of all policyhol ders of
t he associ ati on. Board nmenbers stand in a fiduciary relationship to
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t he associ ation and nust discharge their duties in good faith and with
that diligence, care, and skill that ordinary, prudent persons woul d
exercise under simlar circunstances in a like position.

(7) Each person serving on the board or any subcomnm ttee thereof,
each nmenber insurer of the association, and each officer and enpl oyee
of the association nust be indemified by the associati on against al
costs and expenses actually and necessarily incurred by him her, or it
in connection with the defense of any action, suit, or proceeding in
which he, she, or it is mde a party by reason of his, her, or its
bei ng or having been a nenber of the board, or a nenber or officer or
enpl oyee of the association, except in relation to matters as to which
he, she, or it has been judged in such action, suit, or proceeding to
be Iiable by reason of willful msconduct in the performance of his,
her, or its duties as a nenber of the board, or nenber, officer, or
enpl oyee of the association. This indemification is not exclusive of
other rights as to which the nenber, officer, or enployee may be
entitled as a matter of |aw

(8) Menbers of the board may be reinbursed by the association for
actual and necessary expenses incurred to attend neeti ngs.

NEW SECTION. Sec. 8. (1) The board nust adopt a plan of operation
within thirty days of its appointnent.

(2) The plan of operation may take effect only after it has been
reviewed by the conmm ssioner. Any changes recommended by the
conm ssi oner nust be either approved by a majority of the nenbers of
the board or a witten statenent of the board's reasons for rejection
of any provision provided to the comm ssioner. The conm ssioner may
continue to consult with the board to arrive at a plan of operation
that is approved by both the conm ssioner and the board, or the
comm ssioner may accept the plan of operation of the board. Thi s
process nmust conclude with a plan of operation accepted by the board
within thirty days of the first board appoi nted under this act.

(a) The plan of operation may be anended by agreenent of a mpjority
of the menbers of the board and the comm ssi oner.

(b) The association nust use rates that are denonstrably sound as
conpared to accepted actuarial standards. At the time of filing with
the conm ssioner, the rates nust be acconpanied by an actuarial
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by the comm ssioner.

NEW SECTION. Sec. 9. The association nust file a statenent
annually with the conm ssioner that contains information about the
association's transactions, financial condition, and operations during
the preceding year. The statenent nust be in the formand in a manner
approved by the conm ssioner. The association nust nmaintain its
records according to the accounting practices and procedures nanua
adopted by the national association of insurance conm ssioners. The
commi ssioner my require the association to furnish additional
information if the comm ssioner considers it necessary to evaluate the
scope, operation, and experience of the association.

NEW_ SECTION. Sec. 10. (1) The comm ssioner my exanmne the
transactions, financial condition, and operations of the association
when the comm ssioner finds it necessary in order to carry out the
purposes of this chapter. Except as set forth in subsections (2) and
(3) of this section, each exam nation nust be conducted in the manner
prescri bed for domestic insurance conpanies in chapter 48.03 or 48.37
RCW

(2) The commi ssioner is not required to exam ne any associ ati on on
a prescribed cycle or schedul e.

(3) An association created under this chapter is responsible for
the total costs of its financial and market conduct exam nations. RCW
48.03.060 (1) and (2) and 48.37.060(14) (a) and (b) are not applicable
to the exam nation of an association created under this chapter.

NEW SECTION. Sec. 11. (1) The association is not a nenber of the
guaranty fund created under chapter 48.32 RCW The guaranty fund, this
state, and any political subdivisions are not responsible for |osses
sust ai ned by the associ ation.

(2) The association is exenpt from paynent of all fees and all
taxes levied by the state or any of its subdivisions, except taxes
| evied on real or personal property.

NEW SECTION.  Sec. 12. (1) The association is funded by prem uns
pai d by persons insured by the associ ation.
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(a) All premuns for the association nust be deposited into a fund
or funds under managenent of the board.

(b) Prem unms nust be used to pay clains, adm nistrative costs, and
ot her expenses of the association.

(2) The association nmay assess its nenbers to pay past and future
financial obligations of the association, not funded by prem uns.

(3) If the association nmakes an assessnent, an assessed insurer
must pay the association within thirty days after it receives notice of
the assessnent. If an insurer does not pay an assessnent within thirty
days after it receives notice of the assessnent:

(a) The assessnment accrues interest at the nmaxi mumlegal rate until
it ispaidin full. The interest is paidto the association;

(b) The association may collect the assessnent in a civil action
and nust be awarded its attorneys' fees if it prevails;

(c) The conm ssioner may suspend, revoke, or refuse to renew an
insurer's certificate of authority; and

(d) The conm ssioner may fine the insurer up to ten thousand
dol |l ars.

(4) This section may be enforced under RCW48. 02. 080.

NEW SECTION. Sec. 13. (1) The association nmy operate for a
period of five years. At the end of the five-year period, the
associ ation nust be dissolved unless the legislature authorizes its
conti nued operation.

(2) If, at any tinme, the comm ssioner or the board of directors
hol ds a hearing under chapters 48.04 and 34.05 RCWand determ nes that
excess flood and business interruption insurance is available through
a market assistance plan, in the voluntary market, or that a
conpetitive market exists, the comm ssioner nust order the association
to end its underwiting operations.

(3) If the conmmssioner or the board of directors orders the
association to end all underwiting operations, the conm ssioner nust
supervi se the dissolution of the association, including settlenent of
all financial and | egal obligations and distribution of any remaining
assets as fol |l ows:

(a) If there has been an assessnent on the nenbers of the
associ ation, and after all creditors of the association are paid in
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full, then to the nenber insurers in a proportional manner and as
determ ned by rule by the comm ssioner; or

(b) If there has not been an assessnent on the nenbers of the
association, or if there are funds remaining after distribution under
(a) of this subsection and after all creditors of the association are
paid in full, then to the policyholders in a proportional manner and as
determ ned by rul e by the conm ssi oner.

NEW SECTION. Sec. 14. The comm ssioner may adopt all rul es needed
to inplement and administer this chapter and to ensure the efficient
operation of the association, including but not limted to rules:

(1) Creating sanple plans of operation for the assistance of the
boar d;

(2) Requiring or limting certain policy provisions;

(3) Containing the basis and nethod for assessing nenbers for
operation of the association; and

(4) Establishing the order in which the assets of the association
that is dissolved by the comm ssioner nust be distributed.

NEW SECTION.  Sec. 15. (1) The conm ssioner nust by rule require
insurers authorized to wite property insurance in this state to form
a market assistance plan to assist persons |located in the geographical
area protected by any dam on the Geen river that are unable to
purchase excess flood or business interruption insurance in an adequate
anmount fromeither the admtted or nonadmtted market.

(2) For the purpose of this section, a market assistance plan neans
a voluntary nechani sm by insurers witing property insurance in this
state in either the admtted or nonadmtted nmarket to provide excess
fl ood or business interruption insurance for a class of insurance as
designated in witing to the plan by the conm ssioner.

(3) The bylaws and nethod of operation of any nmarket assistance
pl an nust be approved by the conm ssioner prior to its operation.

(4) A market assistance plan nmust have a mninmum of twenty-five
insurers willing to insure risks within the class designated by the
conm ssi oner. If twenty-five insurers do not voluntarily agree to
participate, the conmm ssioner may require either property or property
and casualty, or both, insurers to participate in a nmarket assistance
plan as a condition of continuing to do business in this state. The
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comm ssioner nust make this requirenent to fulfill the quota of at
| east twenty-five insurers. The conm ssioner nust nmake his or her
designation on the basis of the insurer's prem um vol ume of property
insurance in this state.

NEW SECTION. Sec. 16. The board and the comm ssioner shall report
to the respective commttees of the house of representatives and senate
having jurisdiction over the insurance code by January 31, 2011, and
each subsequent January 31st of each year that the association renains
i n existence.

Sec. 17. RCW 48.15.040 and 1983 1st ex.s. ¢ 32 s 4 are each
anmended to read as foll ows:

| f certain insurance coverages cannot be procured from authorized
insurers, such coverages, hereinafter designated as "surplus I|ines,"
may be procured from unauthorized insurers subject to the follow ng
condi tions:

(1) The insurance nust be procured through a licensed surplus line
br oker.

(2) The insurance nust not be procurable, after diligent effort has
been nmade to do so fromanong a nmajority of the insurers authorized to
transact that kind of insurance in this state.

(3) Coverage shall not be procured from an unaut horized i nsurer for
t he purpose of securing a lower premiumrate than would be accepted by
any authorized insurer nor to secure any other conpetitive advantage.

(4) The commissioner nmay by regulation establish the degree of
effort required to conply with subsections (2) and (3) of this section.

(5) At the time of the procuring of any such i nsurance an affi davit
setting forth the facts referred to in subsections (2) and (3) of this
section nmust be executed by the surplus line broker. Such affidavit
shall be filed with the comm ssioner within thirty days after the
i nsurance i s procured.

(6) For purposes of chapter 48.-- RCW (the new chapter created in
section 18 of this act), a joint underwiting association established
or authorized by the legislature is not an authorized insurer.

NEW SECTION. Sec. 18. Sections 1 through 16 of this act
constitute a new chapter in Title 48 RCW

ESB 6240 p. 10
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NEW SECTION. Sec. 19. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

NEW SECTION. Sec. 20. This act expires Decenber 31, 2016.

~-- END ---
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